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United States Court of Appeals for the 

District of Columbia 

No. 6592. ! 

I 

James 0. Davies, Appellant, 

vs. I 

Conway P. Coe, Commissioner of Patents. 

a Supreme Court of the District of Columbia. 

In Equity. j 

i 

No. 56061. j 

James 0. Davies, Plaintiff, | 

vs. 

Conway P. Coe, Commissioner of Patents, Defendant. 

| 

United States of America, j 

District of Columbia, ss: | 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in' said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: j 

1 Bill of Complaint. 

Filed August 11, 1933. j 

In the Supreme Court of the District of' Columbia. 

In Equity. 

No. 56061. I 

i 

i 

James 0. Davies, Plaintiff, ! 

vs. I 

Conway P. Coe, Commissioner of Patents, Defendant. 

To the Honorable the Judges of the Supreme Court of the 
District of Columbia: 

i 

i 

The plaintiff herein, for bis bill of complaint, alleges: 

(1) The plaintiff, James 0. Davies, is a citizen of the 
United States, and a resident of St. Louis (Independent 
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City) and State of Missouri, and brings this suit in his 
own right. 

(2) The defendant, Conway P. Coe, is the Commissioner 
of Patents of the United States, and has an official resi¬ 
dence and is officially an inhabitant of the City of Wash¬ 
ington in the District of Columbia, and within the jurisdic¬ 
tion of this Court. 

(3) This bill is filed in accordance with the provisions of 
the Federal laws of the United States as provided for 
under Revised Statutes, Section 4915, as amended. 

(4) The plaintiff, James 0. Davies, filed an application 
for a patent in the United States Patent Office for Improve¬ 
ments in Superfluous Hair Removers, on December 23, 
1929, which was given the serial number 415974. 

(5) That said application was filed in accordance 
2 with the Laws of the United States and the Rules 
of the Patent Office. 

(6) That said application has been duly prosecuted in 
accordance with the Laws of the United States and the 
Rules of the Patent Office. 

(7) That said application has been passed upon by the 
Primary Examiner who has refused to allow- any of the 
claims therein, which claims are as follows: 

—14. An article of manufacture, comprising a hair re¬ 
mover for personal use, including a flexible carrier adapted 
to be rubbed over the hairy surface and having on its face 
an abrasive substance adapted to engage and break down 
the hair structure, said material being of a fineness and 
character to interengage with the hair structure but in 
normal use incapable of scratching or impairing the skin, 
and said flexible carrier being adapted to be held by the 
hand and conform under pressure of the latter to the hairy 
surface over which it is moved. 

—15. An article of manufacture, comprising a hair re¬ 
mover for personal use, including a flexible carrier adapted 
to be rubbed over the hairy surface and having on its face 
an abrasive substance comprising ground volcanic rock 
adapted to engage and break down the hair structure, said 
material being of a fineness and character to interengage 
with the hair structure but in normal use incapable of 
scratching or impairing the skin, and said flexible carrier 
being adapted to be held by the hand and conform under 
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pressure of the latter to the hairy surface over which it 
is moved. j 

i 

—16. An article of manufacture, comprising a haiir re¬ 
mover for personal use, including a flexible carrier 

3 adapted to be rubbed over the hairy surface and hav¬ 
ing on its face an abrasive substance comprising 

ground volcanic rock of approximately 400 a. grade adapted 
to engage and break down the hair structure, said material 
being of a fineness and character to interengage with the 
hair structure but. in normal use incapable of scratching or 
impairing the skin, and said flexible carrier being adapted 
to be held by the hand and conform under pressure of the 
latter to the hairv surface over which it is moved. ! 

V 

I 

—17. An article of manufacture, comprising a hair re¬ 
mover for personal use, including a flexible carrier pro¬ 
vided with means for securement to the hand to facilitate 
the rubbing of the same over the hairy surface, said barrier 
having on its face an abrasive substance adapted to dngage 
and break down the hair structure, said material being of 
a fineness and character to interengage with the hair!struc¬ 
ture but in normal use incapable of scratching or impairing 
the skin, and said flexible carrier formed to underlie the 
hand and adapted under pressure of the fingers to conform 
to the contour of elevated and depressed portions bf the 
hairy surface operated on. 

—18. The method of removing superfluous hair from the 
body, consisting in applying over the hairy surface an ele¬ 
ment having a layer of abrasive material of a fineness and 
character to interengage with the hair structure but in 
normal use incapable of scratching or impairing thb skin, 
and arentlv rubbing the same over the hairv surface, under 
a pressure to effect the breaking down of the hair structure 
without marring the skin. | 

—19. The method of removing superfluous hair 

4 from the body, consisting in applying over and con¬ 
forming to the hairy surface an element having a 

flexible layer of abrasive material of a fineness and char¬ 
acter to engage with the hair structure but in normal use 
incapable of scratching or impairing the skin, and:gently 
rubbing the same over said hairy surface under a pressure 
to effect the breaking up of the hair structure without 
marring the skin. 
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—20. The method of removing superfluous hair from the 
body consisting in applying over the hairy surface an ele¬ 
ment having a layer of ground volcanic rock of a fineness 
and character to interengage with the hair structure but in 
normal use incapable of scratching or impairing the skin, 
and gently rubbing the same over the hairy surface under 
a pressure to effect the breaking up of the hairy structure 
without marring the skin. 

—21. The method of removing superfluous hair from the 
body, consisting in applying over and conforming to the 
hairy surface an element having a flexible layer of ground 
volcanic rock of a fineness and character to interengage 
with the hair structure but in normal use incapable of 
scratching or impairing the skin, and gently rubbing the 
same over said hairy surface under a pressure to effect the 
breaking up of the hair structure without marring the skin. 

—22. The method of removing superfluous hair from the 
body, consisting in applying over and conforming to the 
hairy surface an element having a flexible layer of ground 
volcanic rock of approximately 400 a. grade of a fineness 
and character to interengage with the hair structure but 
in normal use incapable of scratching or impairing the 
skin, and gently rubbing the same over said hairy surface 
under a pressure to effect the breaking up of the 
5 hair structure without marring the skin. 

and which he, the primary Examiner, on August 27, 1932, 
finally rejected in accordance with the Rules of the Patent 
Office. 

(8) The applicant, (plaintiff herein) appealed from the 
decision of the Primary Examiner to the Board of Appeals, 
who affirmed the rejection of the Primary Examiner in their 
decision, dated February 13, 1933. 

(9) The Commissioner of Patents, by the Board of Ap¬ 
peals, contends that the subject matter defined in said 
claims 14 to 22, inclusive, is not patentable in view of 

United States patent to Samuel L. Bligh March 27, 
1900, No. 646065; and 

British patent issued to David Crossley No. 6089 of 
1886. 

(10) Accompanying a request for reconsideration of its 
decision, the applicant (plaintiff here) submitted to the 
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Board, with a request for a recommendation of the Allow¬ 
ance thereof, the three following claims: 

23. An article of manufacture, comprising a hair re¬ 
mover for personal use including a carrier provided with 
means for securing the same to the hand to facilitate the 
rubbing of the same over the hairy surface under pressure 
of the fingers, said carrier being of flexible character en¬ 
abling manipulation thereof by the fingers, and having on 
its face an abrasive substance adapted to engage and break 
down the hair structure, said material being of a fineness 
and character to interengage with the hair structure but in 
normal use incapable of scratching or impairing the skin, 
the flexible character of the carrier permitting ready bodily 
conformation thereof to the contour of elevated ai^d de¬ 
pressed portions of the hairy surface operated on 

6 under the manipulative pressure of the fingers on 
the carrier and contact of the latter with the surface 
being treated. ; 

24. An article of manufacture comprising a hair remover 
for personal use including a flexible carrier adapted to be 
manipulated to change its bodily shape under manipula¬ 
tion of the fingers of the user, said carrier having on its 
face an abrasive substance adapted to engage and break 
down the hair structure, said material being of a fineness 
and character to interengage with the hair structure but 
in normal use incapable of scratching or impairing the skin, 
the flexible character of the carrier permitting ready 
bodily conformation thereof to the contour of elevated and 
depressed portions of the hairy surface operated on under 
the manipulative pressure of the fingers on the carrier and 
contact of the latter with the surface being treated, j 

25. The method of removing superfluous hair frbm the 
body, consisting in applying over the hairy surface a flex¬ 
ible element having a layer of abrasive material of |a fine¬ 
ness and character to interengage with the hair structure 
but in normal use incapable of scratching or impairing the 
skin, and gently rubbing the same over the hairy surface 
under a light pressure to effect the breaking down of the 
hair structure without marring the skin, changing the 
bodily contour of the element under manipulative pressure 
of the fingers to cause the same to conform to the contour of 
elevated and depressed portions of the hairy surface op¬ 
erated on. 

2—6592a I 
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The foregoing claims, numbers 23, 24 and 25, were con¬ 
sidered by the Board, but in view of the disclosure of the 
British patent to Crossley, the Board held— 

7 “We must accordingly hold that no reason is 
found for changing our decision or to warrant the 

insertion of the additional proposed claims. Claim 17, 
among those on appeal, includes this feature so that it is 
in the record in case further appeal is taken. The pro¬ 
posed additional claims merely contain a more extended 
statement of the function or result of the alleged greater 
flexibility feature. This does not change the merits of the 
claims or substantially the form thereof.” 

(11) The plaintiff disagrees with the contentions of the 
Commissioner of Patents, by the Board of Appeals, and 
contends that his invention as defined in each and all of the 
claims Nos. 14 to 25, inclusive, is not anticipated by any 
disclosures of the cited prior art patents, and in addition 
achieves a new and highly desirable and meritorious func¬ 
tion not previously achieved by others. Plaintiff also con¬ 
tends that each and all of said claims to the article and 
method, respectively defined thereby, are allowable and 
patentable over the prior art. 

(12) The plaintiff further states that the said invention 
is new and useful and was not known or used bv others in 
this country before his invention thereof, and not patented 
or described in any printed publication in this or any for¬ 
eign country before his invention thereof, or more than 
two years prior to his application for patent therefor, and 
not in public use or on sale in this country for more than 
two years prior \o said application, and not patented in 
any foreign country by him or his legal representatives on 
an application filed more than twelve months prior to said 
application for United States patent, and not abandoned. 

Wherefore, Plaintiff prays that the Honorable Court 
decree that plaintiff is entitled to a patent, according to 
law, for his invention and that the Commissioner of Pat¬ 
ents be directed to allow said claims Nos. 14 to 25, and such 
other claims as upon hearing the Court may find patent- 
able. 

8 The plaintiff also prays that a subpoena ad re¬ 
spondendum directed to Conway P. Coe, Commis- 
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sioner of Patents of the United States be issued out Of and 
under the seal of this Honorable Court, requiring him to 
appear and answer unto this Bill of Complaint, biit not 
under oath, answer under oath being hereby waived, and 
to do and to receive whatsoever this Court may order in 
the premises. 

JAMES 0. DAVIES. 

NEEDHAM C. TURNAGE, 

JOSEPH H. MILANS, 

Solicitors for Plaintiff. 

i 

i 

V erification. 

State of Missouri, 

City of Saint Louis, ss: 

On this 31 day of July, 1933, personally appeared ^before 
me, James 0. Davies, the plaintiff named in the foregoing 
Bill of Complaint, and being duly sworn, did depose and 
say that he has read the said Bill of Complaint, ahd that 
the same is true to the best of his knowledge and belief. 
[notarial seal.] E. H. BLUM, 

Notary Public. 

My Commission Expires Sept. 27, 1933. | 

9 Ansiver to the Bill of Complaint. 

Filed August 25,1933. j 

* # * * * * * 

To the Honorable the Judges of the Supreme Court of the 
District of Columbia: 

Conway P. Coe, Commissioner of Patents, defendant 
herein, in answer to the Bill of Complaint alleges on in¬ 
formation and belief as follows: 

| 

1. He admits for the purpose of this suit the allegations 

of citizenship and residence of plaintiff. j 

2. He admits the allegations of residence and official 

position of defendant. j 

3. He admits the allegation of jurisdiction under Section 
4915 R. S.; 35 U. S. C. A. 63. 


i 
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4. He admits that plaintiff filed an application for a pat¬ 
ent on December 23, 1929, which was given Serial No. 415,- 
974. 

5. He admits that the application was filed in accordance 
with the statutes and rules. 

6. He admits that the application was duly prosecuted. 

7. He admits that the primary examiner passed upon the 
application and refused to allow any of the claims. De¬ 
fendant denies that plaintiff is entitled to the claims recited 
in paragraph 7 as they are held to be unpatentable over the 
following prior patents: 

Bligh, 646,065, March 27,1900; 

Crossley, British, 6,089, of 1886. 

Profert of copies of these patents is hereby made. 

8. He admits that appeal was taken from the decision of 

the primary examiner to the Board of Appeals and 
10 that the Board of Appeals rendered a decision affirm¬ 
ing that of the primary examiner. 

9. He admits that the primary examiner and the Board 
of Appeals held that the claims recited in paragraph 7 were 
unpatentable over the patent to Bligh and the British pat¬ 
ent to Crosslev. 

•/ 

10. He admits that the applicant (plaintiff here) re¬ 
quested a recommendation of the allowance of the three 
claims recited in paragraph 10. The allowance of these 
claims was refused as stated in paragraph 10. Defendant 
denies that plaintiff is entitled to an allowance of these 
claims in view of the prior art of record in the case together 
with the following additional patents, viz.: 

Crane, 81,986, Sept. 8,1868; 

Lorenz, 1,602,365, Oct. 5, 1926; 

Sevmour, 1,647,475, Nov. 1, 1927; 

Okie, 1,581,657, April 20,1926; 

Okie, Reissue, 17,593, Feb. 11, 1930; 

Behr, Reissue, 17,580, Feb. 4, 1930. 

Profert of copies of these patents is hereby made. 

11. He denies that plaintiff’s contentions made in para¬ 
graph 11 are correct as more fully appears from the state¬ 
ment of the Examiner and the decisions of the Board of 
Appeals, copies of which will be presented at the hearing. 
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12. He has no information as to plaintiff’s allegations of 
invention and the non existence of statutory bars except as 
informed by the Bill and by plaintiff’s application, Serial 
No. 415,974. 

Further answering defendant denies each and every alle¬ 
gation of the Bill of Complaint not herein specifically and 
sufficiently denied or admitted, and prays that plaihtiff’s 
Bill of Complaint be dismissed. 

Wherefore defendant having fully answered the 
11 Bill of Complaint denies that plaintiff is entitled to 
the relief demanded or any part thereof and prays 
that he be hence dismissed with all costs of the proceedings 
against the plaintiff as provided in Section 4915 R. S!. 

CONWAY P. COE, | 
Commissioner of Patents, Defendant. 

T. A. HOSTETLER, 

Solicitor of the U. S. 

Patent Office , 

Attorney for Defendant . 

i 

District of Columbia, 

City of Washington, ss: 

I, Conway P. Coe, Commissioner of Patents, depose and 
say that I have read the above answer by me subscribed 
and know the contents thereof, and that the statements of 
facts therein made as upon personal knowledge are true, 
and those made upon information and belief I believe to 
be true. 

CONWAY P. COE,! 

7 1 

Commissioner of Patents . 

Subscribed and sworn to before me this 24th <jiay of 
August, 1933. 

[notarial seal.] ALBERT W. KAISER,! 

Notary Public , p. C . 

i 

My commission expires March 21, 1938. 
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12 Memorandum Opinion. 

Filed June 29, 1935. 

# # # # * * # 

I see no invention in using a flexible sheet coated with an 
abrasive (which is not new in the art) for the purpose of 
removing hair from the body. 

I agree with the conclusions reached by the tribunals of 
the Patent Office. 

The bill will be dismissed with costs. 

BAILEY, J. 


Final Decree. 
Filed July 12, 1935. 


This cause having come on to be heard and having been 
tried in open court and argued by counsel for the respective 
parties upon the pleadings and proofs adduced and sub¬ 
mitted to the Court, 

It is adjudged, ordered and decreed this 12th day of 
July, 1935, that the Bill of Complaint in this case be, and 
the same hereby is dismissed with costs against the plaintiff. 

JENNINGS BAILEY, 

Justice. 

Approved as to Form: 

JOSEPH H. MILANS, 

Attorney for Plaintiff. 

From the foregoing decree the plaintiff, James 0. 
13 Davies, in open court on the date named above, notes 
an appeal to the United States Court of Appeals for 
the District of Columbia, and the Court fixes the cost bond 
on said appeal in the sum of $100, or in lieu thereof the 
sum of $50 in cash to be deposited with the Clerk of this 
Court. 

JENNINGS BAILEY, 

Justice. 
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Memorandum. . . j 

i 

July 30, 1935.—$50 deposited in lieu of bond on appeal. 

Assignment of Errors. 

i 

j 

Filed August 5, 1935. j 

i 

#######! 

I 

The Court erred— 

| 

1. In dismissing Plaintiff’s Bill of Complaint; 

2. In not directing the Commissioner of Patents tp allow 
claims 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, and 25^ as set 
forth in Plaintiff’s Bill of Complaint; 

3. In agreeing with the conclusions reached by the tri¬ 
bunals of the Patent Office; j 

4. In not finding each and all of said claims to be patent- 

able over the prior art cited thereagainst; j 

5. In holding that there is “no invention in using a flex¬ 
ible sheet coated with an abrasive (which is not nevr in the 
art) for the purpose of removing hair from the body”; 

6. In its holding relative to “no invention” and ifl pred¬ 

icating its decree thereon, in the absence of proof 
14 that the device and/or method involving its use were 
old in the art; 

7. In construing the subject-matter of the claims too 
broadly, thereby presenting an erroneous basis for the 
holding of “no invention”; 

8. In not holding that the device comprising the flexible 
sheet coated with an abrasive, and the method involving 
its use, as claimed, are new in the art; 

9. In not holding that the device and the method 1 involv¬ 
ing its use for the purpose of removing hair from tie body, 
as claimed, are new and patentable; 

10. In other respects apparent of record. 

JOSEPH H. MILANS, 
Attorney for Plaintiff-Appellant. 

Washington, D. C., August 3, 1935. 

i 

i 

Copy of the foregoing Assignment of Errors received 
this 3d dav of August, 1935. 

R. F. WHITEHEAD, 
Attorney for Defendant-Appellee. 


i 

i 

i 
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Memoranda. 

August 5, 1935.—Statement of Evidence filed. 

August 6, 1935.—Statement of Evidence submitted. 

15 Supreme Court of the District of Columbia. 

Friday, August 30, 1935. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Bailey, presiding. 

#*#*### 

Come now the parties hereto by their respective attorneys 
of record, and thereupon the plaintiff by his attorney pre¬ 
sents to the Court his Statement of Evidence taken at the 
trial of this cause and heretofore submitted herein, and 
prays that the same be signed and made of record, nunc 
pro tunc, which is hereby accordingly done. 

Designation for Transcript of Record. 

Filed August 5, 1935. 

******* 

Now comes James 0. Davies, the appellant in the above- 
entitled cause, and designates the parts of the record which 
he desires to have included in the transcript, said parts 
being considered sufficient for the determination of the 
questions raised on appeal, namely: 

1. Bill of Complaint; 

2. Answer to the Bill of Complaint; 

3. Statement of Evidence, including all exhibits listed 
therein. 

4. Opinion of the Court, by Mr. Justice Bailey; 

5. Decree signed July 12, 1935, and notation of appeal 
in open court and fixing of bond; 

6. Assignment of Errors, together with a 

7. Copy of this Designation; 

16 8. Memorandum showing deposit of $50 for costs, 

Julv 30, 1935. 

JOSEPH H. MILANS, 
i Attorney for Plaintiff-Appellant. 

Washington, D. C., Aug. 3d, 1935. 
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Service of the foregoing Designation for Transcript of 
Record, and receipt of copy thereof, acknowledged this 3d 
day of Aug., 1935. 

R. F. WHITEHEAD, I 
Attorney for Defendant-Appellee. 

i 

17 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 16, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 56061 in Equity, wherein Jarhes 0. 
Davies is Plaintiff and Conway P. Coe, Commissioner of 
Patents, is Defendant, as the same remains upon thb files 
and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 4th day of November, 1935. j 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

By CHAS. B. COFLIN, j 

Assistant Clerk. 

i 

i 

i 

18 In the Supreme Court of the District of Columbia. 

Equity. j 

No. 56,061. 

James 0. Davies, Plaintiff-Appellant, 

vs. 

Conway P. Coe, Commissioner of Patents, Defendant- 

Appellee. 


Statement of Evidence. I 

At the hearing of the above-entitled cause, on Tuesday, 
June 25,1935, before Mr. Justice Bailey, the following pro¬ 
ceedings were had, and evidence offered and admitted: 

1 

i 

i 

i 
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No objections were made by either party to any of the 
testimony or exhibits in the case, nor any exceptions taken 
by either party with regard to any ruling on said testi¬ 
mony and exhibits. 

There appeared, on behalf of the plaintiff— 

Joseph H. Milans, and 

Needham C. Turnage, both of Washington, D. C.. 

and on behalf of the defendant— 

It. F. Whitehead, of Washington, D. C. 

Exhibits. 

Plaintiff offered the following exhibits, duly received, in 
evidence: 

Plaintiff’s Exhibit No. 1,—Complete certified copy of 
the file wrapper and contents of the proceedings in the Pat¬ 
ent Office, including the application; 

Plaintiff’s Exhibit No. 2,—Specimen device of the ap¬ 
plication ; 

Plaintiff’s Exhibit No. 3,—Circular accompanying the 
device; 

19 Plaintiff’s Exhibit No. 4,—Kansas City Star, 
photogravure; 

Plaintiff’s Exhibit No. 5,—Des Moines Sunday Register, 
photogravure; 

Plaintiff’s Exhibit No. 6,—Pittsburgh Press, photogra¬ 
vure; 

Plaintiff’s Exhibit No. 7,—Evening Star, Sunday maga¬ 
zine section; 

Plaintiff’s Exhibit No. 8,—Harper’s Bazaar, magazine; 

Plaintiff’s Exhibit No. 9,—Circular sheet used in trade; 

Plaintiff’s Exhibits Nos. 10 and 11,—Photographs il¬ 
lustrating methods of using device. 

Defendant offered the following exhibit, duly received, 
in evidence: 

Defendant’s Exhibit No. 1,—Folder, including portions 
of the proceedings in the Patent Office, and copies of the 
prior art patents cited in the answer; namely: 

Crane, 81,986; 

Bligh, 646,065; 

Okie, 1,581,657; 
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Lorenz, 1,602,365; 

Seymour, 1,647,475; 

Behr, Reissue, 17,580; 

Okie, Reissue, 17,593; 

Crossley, British, 6,089. 

| 

Testimony. 

James 0. Davies, called as a witness on behalf of plain¬ 
tiff, testified, in open court, under the direct examination 
of Mr. Milans, as follows (there being no cross-examina¬ 
tion) : 


20 My full name is James O. Davies and I am a resi¬ 
dent of St. Louis, Missouri. 

I am plaintiff in this suit, and applicant in the mhtter of 
the application for letters patent, in controversy. I 


(Plaintiff’s Exhibit No. 1 offered and received in evi¬ 
dence.) 


I produce a specimen of the device of my application. 

(Plaintiff’s Exhibit No. 2 offered and received in evi¬ 
dence.) 


In opening the package from which the device,! Plain¬ 
tiff’s Exhibit No. 2, was just withdrawn, I als0 with¬ 
drew a circular relating to the exact use and course of edu¬ 
cation for a beginner, so that they will not do harni to the 
skin and will know how to operate the device correctly. 
This circular has been quite generally used in broadcast¬ 
ing to the public. 


(Plaintiff’s Exhibit No. 3 offered and received 
dence.) 


in evi- 


The trade name Baby Touch is applied to the deHce. 
The device is to be used on a very light touch, and the 
name was given to it to try to convey that meaning to the 
user—as light as a baby’s touch. j 

A new user should take the article and start in by using 
it according to directions as laid out in the pamphlet. They 
roll it over the skin—that is, they roll it over the sl^in in a 
back and forth and around motion, not to exceed half a 
minute at one time. They lay the device away— ip. other 
words they cover the whole body, which takes a very little 


! 
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time—and then they lay the device away. Next day 
21 they repeat the operation, and the third day they 
find that the hair has all practically disappeared, 
and the remaining hair passes out of existence. By start¬ 
ing the user to use it in that manner they become educated 
how to use it properly. In other words, if they go home 
and take the device, sit down and start in and try to take 
their hair off imniiediately, it cannot be done, because the 
friction is the thing that burns the skin and it will dig into 
the flesh in that manner; they would have to rub it hard. 
They have to use what we call a very light touch. 

In using it in that way the structure of the device cuts 
into the hair structure and gradually tears it away. Over 
night the hair has a tendency to become brittle and starts 
to die. The next operation, it tears into the inner part of 
the hair; and the third operation eradicates it without re¬ 
moving the hair beneath the skin. It removes it dovm to 
the skin, leaving a little tail-like projection, but it does 
not tear down under the skin. By removing it in that man¬ 
ner we do not disturb the whole follicle. We simply re¬ 
move the hair down to the skin, leaving a little tail-like 
projection, which resembles a broken thread. We have 
tried to educate the users to the fact that by removing 
hair in this manner they do not encourage hair growth. 

By removing hair with strong cosmetics or razors they 
cut them or eat them off beneath the surface of the skin. 
The skin, being sensitive, closes in over the hair, holding 
it back, and thus Nature has to produce a stronger follicle 
in order to force the hair out again. It has been found out 
by all users of such cosmetics that the constant use of the 
same has encouraged hair growth instead of discouraging 
hair growrth. 

22 In this method we have absolute proof that by 
removing the hair down to the skin, not disturbing 
the hair follicle, in the course of six months to a year we 
discourage the hair growth until it is hardly visible to the 
naked eye. 

My devices are used particularly by women ranging 
from the age of, say, their teens to the 90s, and are used by 
many young men who have never practiced the art of shav¬ 
ing; in many cases where the folks do not permit them to 
use a razor until they arrive at a certain age. My device 
would not operate as a razor, because after shaving the 
hair becomes so stiff and more like bristle. The structure 
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of the hair of the head is the same as the face, but constant 
shaving and cutting beneath the skin causes Nature tp pro¬ 
duce a stronger follicle and broader hair, and it becomes 
more like bristle. A man who would try to use this for 
shaving would be out of luck. He would have to use it 
over a period of two or three days, and his beard ftould 
grow as fast as he could take it oft* because it is tob stift 
for the device to hit. 

My device is on the market. I began putting it pn the 
market about seven years ago. 

When I first came out with the device I started out try¬ 
ing to interest some of the buyers at different stores, and 
I was laughed at. I didn’t meet with any encouragement 
at all. The minute they would see the device they would 
form the same opinion—they would all just see a piece of 
sandpaper. They would say, “Why, you are trying to 
sand-paper hair off.” “It is true you can take sandpaper, 
and sand-paper hair off, but you will take the skin oft with 
it. I have something here that I have gotten up whibh will 
enable you to remove hair without doing injury to the 
skin and the follicle”; and it was up to me to carry 
23 out an absolutely educational plan and take those 
gentlemen and prove to them that this could bC done 
before I could interest them. 

Referring to the course pursued by me in the matter of 
education, I started out in the beginning with more or less 
a personal contact, and then I restored to advertising, and 
started in with a course of letters going directly to the buy¬ 
ers of different organizations, arguing my point, land I 
got results. 

After getting the buyer to pass this item out to a number 
of his employees, and after they took it home and read the 
directions carefully, and used it according to the directions, 
why the buyer came back with the reports he got front those 
ladies saying it actually removed hair and does a good job. 

When I started to commercialize the invention I didn’t 
have any finances. I had around $3,000 to start, and after 
I spent quite a little of that getting ready and trying to 
get some business started on it I managed to impress an 
advertising house that the item would sell if properly put 
before the American public, and they extended me a] credit 
of $2,500 for the purpose of advertising the item ifi news¬ 
papers and magazines. I have continued this system of 
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advertising. Referring to the years 1933-4-5, I have spent 
around $70,000 in advertising. 

I selected the best and highest grade mediums of adver¬ 
tising there were in the United States. Many papers or 
magazines will not take advertising if they think there is 
any fake to it,—high-class magazines such as the Ladies’ 
Home Journal, True Story, True Romances, and Liberty, 
and the photogravure sections of the Sunday news¬ 
papers. 

24 It was necessary for me to convince the advertis¬ 
ing departments that this thing would work, and it 

was quite a task to convince those papers before they would 
handle this advertising. 

After they saw letters I showed them from different wo¬ 
men throughout the country to whom these items had been 
mailed they were willing to take the advertisement and run 
it. I turned to radiography—the highest class—and I still 
like the radiography section in the U. S. and continue to 
use them. 

Another of my advertising mediums is Harper’s Bazaar. 

Referring to the matter of physical demonstrations in 
some of the comparatively important cities, it is a very 
slow process to do it by advertising. I started to put in 
demonstrators. I trained girls and educated them up to a 
point where they could talk to the trade and know just 
exactly how to use it, and we had demonstrators in some of 
the largest stores in the United States, and we found it very 
profitable and had a good business. 

We continued that method of having these girls demon¬ 
strate to the ladies as they came in the store the new method 
of removing hair, and it went over good. 

This practice of demonstrating embraced practically 
every large city in the United States, from coast to coast. 

Our demonstrators would go out, and the buyers or over¬ 
seers of the cosmetic departments would generally give 
them a good stand in some aisle where thev could reallv 
meet the public, and they would go to where the passers-by 
would come down the aisle, and they would get a crowd of 
these women around them so that they could save time like 
they do in the stores where these demonstrations are go¬ 
ing on. 

25 She would always demonstrate upon some lady’s 
arm, and some lady would hand her hand out across 
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tlie counter and she would show her exactly how to use this 
device, and caution her to read the directions and bejsure to 
use it according to the directions, and not go home and try 
to take the hair off in one, two or three days, but tp use it 
systematically. She would use it on the lady’s arm to show 
it, and then they would make the sales, of course, in the gen¬ 
eral manner, and absolutely guarantee results ojr their 
monev would be refunded. 

i 

After we put on the demonstrators we were able;to edu¬ 
cate the public much faster, and we found that when we got 
one lady who learned how to use the device properly that in 
the course of time she would teach twelve others, and that 
is the way our sales are built up—mouth to mouth adver¬ 
tising. If we get one woman who uses the device properly 
she tells her friends, and on and on, and that is the way the 
sales have been built up. 

The present general attitude of the trade towards; the de¬ 
vice is very good. Where our device is sold our sales are 
on the increase all the time. Our buyers are satisfied, and 
thev continue to buv and we continue to sell. I! use no 

•/ f i 

traveling salesmen. 

Relative to my experience had with Montgomery Ward 
and with Sears-Roebuck Company, we have had Sears-Roe- 
buck Company on this item, and those people are vpry par¬ 
ticular about things they handle because they had experi¬ 
ence on hair removers. They have had lots of suits from 
selling different cosmetics, or depilatories, thrown! on the 
American market, and fought by the American Medical 
Association, and they were very skeptical; so it was 
26 necessary for us to make a trip to Chicago tp Sears- 
Roebuck, and they have what they call a Chemical 
Department, or a department that examines every item 
they put on the market. I was turned down by those people 
after they saw it, but after I went up there and spent some 
time I had the analyst work on this and pick a certain num¬ 
ber of girls in his employ and let me talk to the girls. I 
talked to the girls, and at the end of three days the girls all 
came back and 100 per cent were for this item of removing 
hair. 

i 

They put it through the chemical test to see thpt there 
would be no harm done to anybody when used according to 
directions, and I secured their business, which has grown to 
a pretty large volume. 
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Following that I had Montgomery Ward. They took it 
on without any resistance after Sears-Roebuck had taken it. 

Saks, of New York, and Gimbel Bros, are handling the 
item. I was selling Saks of Fifth Avenue, and Wanna- 
maker’s, and Kaufman of Pittsburgh. The question came 
up about advertising. I wanted to run ads. with the regular 
weekly sales. I was turned down. They said they would 
not advertise anything for hair removing because they had 
trouble in the past, and after arguing the point with them 
they finally agreed to the advertising and it is the only hair 
remover tliev have ever advertised following their troubles 
with common depilatories. 

My sales throughout the land would amount to approxi¬ 
mately three-fourths of a million. 

I operate under the name of “Baby Touch Hair Remov¬ 
ing Company”. The plant of this company is located in 
St. Louis, Missouri. The number of people employed by 
me at the plant in making these devices is an average of 
thirty. 

27 All of the devices made and sold bv me conform to 
the teachings of my application for patent. 

Patent protection for this invention has been secured by 
me in France, England, and Canada. 

I have sold the item all through the United States, and, 
in fact, every nation on the globe. I have a record of hav¬ 
ing sold some of the devices in every nation on the globe, 
even to places around the Holy Land. 

With the exception of South America, England, France, 
and Canada, the sales have been just upon small mail or¬ 
ders, but we do quite an export business in South America, 
to one place, Salpolla, Brazil. 

The sales are in quite a volume in practically all large de- 
oartment stores. We have records of some department 
stores, one especially, where sales reach to 50 gross per 
month on this item, in Centriz, Mo. 

In the city of Washington, D. C. I sell Woodward & 
Lothrop, People’s Drug Stores, Liggett’s, Whalen’s, Gar- 
finkel & Co., Palais Royal, and Hecht, and all three of the 
local wholesale drug jobbers; also Lansburgh & Bro. 

McKesson & Robbins is a great chemical and drug con¬ 
cern and has a chain of stores, and also operate a wholesale 
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chain of stores and sell everything. We sell all o^ their 
branches throughout the United States. 

Since I taught and made the public familiar with my de¬ 
vice, similar devices have appeared. After my first year’s 
advertising and when I first started the item on the market, 
and through demonstration, a good many imitations began 
to spring up, and at the present time fourteen companies 
are imitating my item. They all appeared after I Started 
to put my device on the market. 

28 I have had solicitors looking to the purchase of 
my invention. After I had filed my patents jl had 

one gentleman, quite wealthy, and the head of a large 
organization, approach me and try to buy the device—or, 
that is, the patent—if he possibly could, and then h£ tried 
to get me to let him finance it and put it on the market, 
which I refused. He took plans of my device and Jater— 
he lives in California—he sprang up out there making an 
imitation. 

The effect of this competition since I taught the public 
to use my device has been to retard me in my progress on 
sales to a great extent, from the fact that those people 
who make imitations use plain abrasive paper, paper made 
for commercial use; and although when they use it,jit will 
remove hair, it will not repeat because the type of abraser 
they use is put on with glue, such as all commercial papers, 
and is dry and the little particles that form on the surface 
come out and break loose and find their way into thi pores 
of the skin. 

If it wasn’t for the item sold in the 10^ store we would 
have everybody. A woman will come in and say, ‘ ‘ Oh, no; 
I wouldn’t use that. I bought one from the 10^ store and 
you see what the results are. I used it, but I hate sore 
arms and sore legs.” Now, the trouble has been thht when 
you take a woman who buys an article like that^ when 
we get hold of her and try to educate her to use itj she is 
suspicious and hard to convince. It works a hardship on 
us. Our sales have repeated, but in their sales they sell 
one time and they are done. 

In preparing the surface of my device, in the first place, 
the grade we use is taken and put on by a process, more 
or less a wax process. This wax has the same effect upon 
the particles as cementing it. Like chewing gum in 

29 sand, or something like that, it is hard to get the 
chewing gum out of the sand; but the wax binding 






22 


JAMES O. DAVIES VS. CONWAY P. COE. 


will not permit those little particles to turn loose and find 
their way into the pores of the skin, and we carefully take 
those and put them under a pressure and pan them, to be 
sure there are no loose particles. 

I have never had any complaint as to the skin becoming 
impaired by reason of any loose particles in the use of 
my device. It is my opinion that such complaints would 
exist with reference to any sandpaper you might pick 
up in the art. 

(With the consent of Mr. Whitehead, counsel for the 
defendant, a few pages from photogravure sections of a 
few of the papers of the United States were at this point 
offered and received for the purpose of illustrating ad¬ 
vertisements of plaintiff’s device; to-wit: Plaintiff’s Ex¬ 
hibits 4, 5, and 6; also Plaintiff’s Exhibit No. 7,—to illus¬ 
trate the type of Sunday magazine in which plaintiff adver¬ 
tises its device; Plaintiff’s Exhibit No. 8,—to illustrate the 
type of magazines in which plaintiff advertises its device; 
Plaintiff’s Exhibit No. 9,—to illustrate the circular sheets 
used by plaintiff in trade; and also Plaintiff’s Exhibits Nos. 
10 and 11,—to illustrate the type of photographs displayed 
by plaintiff in stores to show the manner of using the de¬ 
vice.) 

By stipulation of counsel for the respective parties, the 
exhibits enumerated in this Statement of Evidence are 
hereby made a part of said Statement of Evidence, to be 
attached hereto and transmitted to the Court of Appeals 
with the transcript of record on appeal. 

30 Be it remembered, that the foregoing testimony 
and exhibits contain the substance of all of the evi¬ 
dence given on the hearing of this cause, and that no ex¬ 
ceptions thereto were taken by either party’s attorney; 
and in order that each and every portion thereof may be 
preserved and made of record, this Statement of Evidence 
is duly stated, approved, and signed, and ordered to be 
made of record in the above-entitled cause, this 30th day of 
August, 1935. 

By the Court. 

JENNINGS BAILEY, 

Justice . 
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We hereby agree that the foregoing Statement of! Evi¬ 
dence and Exhibits therein listed and referred to are cor¬ 
rect and that the same may be approved by the Coiirt. 

JOSEPH H. MILANS, ! 

Attorney for Plaintiff-Appelldnt. 

R. F. WHITEHEAD, | 
Attorney for Defendant-Appellee. 

August 3, 1935. | 
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herein) may be included as an addition to the printed rec¬ 
ord, to-wit: 

All of the Defendant’s Exhibit No. 1, the same compris¬ 
ing a copy of the application drawings, portions of the pro¬ 
ceedings in the Patent Office, and copies of the prior art 
patents, as follows: 

Crane, 81,986; 

Bligh, 646,065: 

Okie, 1,581,657; 

Lorenz, 1,602,365; 

Seymour, 1,647,475; 

Behr, Reissue, 17,580; 

Okie, Reissue, 17,593; 

Crosslev, British, 6,089. 

The specification appearing on pages 2, 3, 4, and 5, in¬ 
clusive, of Plaintiff’s Exhibit No. 1,—Certified Copy of the 
File Wrapper and Contents of the Davies application; and 

Page 21, of said Plaintiff’s Exhibit No. 1, Certified Copy, 
being Amendment “C” of June 6, 1932. 

JOSEPH H. MILANS, 
Attorney for Davies , Appellant . 

R. F. WHITEHEAD, 

Attorney for Coe , Commissioner of Patents. 

Washington, D. C., January 21, 1936. 

[Endorsed:] U. S. C. A., D. C. October Term, 1935. 
No. 6592. James 0. Davies, Appellant, vs. Conway P. Coe, 
Commissioner of Patents. Appeal from the Sup. Ct., D. C. 
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Milans, Attorney for Davies, Appellant. R. F. Whitehead, 
Attornev for Coe, Commisioner of Patents. 
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CEC :ERD. 


[Stamp:] Mailed Oct. 6,1932. 

| 

Paper No. 18. 

_ i 

Department of Commerce, United States Patent Office, 

Washington, D. C. 

Before the Board of Appeals. 

October 6, ^932. 

In re Application of James 0. Davies. Serial No. 445,974. 
Filed Dec. 23, 1929. For Superfluous Hair Bemoyer. 

Examiner’s Statement. 

Applicant appeals from the action of the Examiner, 
finally rejecting claims 14 to 22, inclusive, which appbar in 
Paper No. 14. 

The references are patents to: 1 93 ; 

(Br.) Crossley, 6,089, May 5, 1886; 3 ! 

Bligh, 646,065, Mar. 27, 1900. 



The invention as covered by claims 14 to 17, inclusive, is 
an article of manufacture in the nature of a pi^ce of 
abrasive paper, which is coated with a fine volcanib rock 
which serves as the abrasive. This abrasive article is used 
as an implement for removing superfluous hair from the 
arms, legs, etc. 

The invention as covered by claims 18 to 22, inclusive, is 
the method of removing superfluous hair by means of an 
abrasive sheet in which the abrasive coating consists of a 
fine lava rock. 

Claims 14 to 17, inclusive, were rejected as being ipet by 
patent to Crossley in view of patent to Bligh. No inven¬ 
tion is seen in using Crossley ’s abrasive paper for the pur¬ 
pose disclosed by the Bligh patent. 

Claims 18 to 22, inclusive, were rejected as being met by 
patent to Bligh in view of patent to Crossley. No invention 
is seen in coating Bligh’s abrasive sheets with Crossley’s 
abrasive. 

Patent to Crossley discloses an abrasive sheet which is 
coated with pumice-stone, a lava rock. 

2—6592a 
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Patent to Bligh discloses a device for shaving which de¬ 
vice consists of a handle supporting a frame within which 
is mounted a rotatable roll which carries upon its periph¬ 
eral surface a sheet of abrasive material. The roll is 
simultaneously rotated by some auxiliary device and ap¬ 
plied to the face for the purpose of removing the beard. 

Claims 14 to 22, inclusive, appear to be properly rejected 
upon the references as applied. Patent to Crossley shows 
the abrasive sheet called for in claims 14 to 17, inclusive, 
and to use such a sheet to remove extraneous hairs would 
involve only using the article for one of the uses of which 
it is susceptible, see Potts v. Creager 155 U. S. 597, and 
furthermore Bligh discloses the adaptability of such a sheet 
to such a use. 

Patent to Bligh shows the method called for in claims 18 
to 22, inclusive, of removing extraneous hairs by means of 
a sheet of abrasive material and it would involve only an 
obvious substitution to replace Bligh’s sheet of abrasive 
material with Crossley ’s abrasive sheet. 

Respectfullv, 

C. E. C. ' E. F. DOWELL, 

i Examiner , Div. 58. 

[Stamp:] U. S. Patent Office, Board of Appeals, Mailed 

Feb. 13,1933. 

Appeal No. 7414. 

Paper No. f ?. 

Decision. 

Hearing Jan. 30,1933. TM. 

In the United States Patent Office. 

Before the Board of Appeals. 

Ex parte James 0. Davies. 

Application for Patent Filed December 23, 1929. Serial 
No. 415,974. Superfluous Hair Kemover. 

Mr. William Janus and Messrs. Milans & Milans for ap¬ 
plicant. 

This is an appeal from the final rejection of claims 14 to 
22 inclusive. 



I 


37 

Claims 14, 16,18 and 22 are illustrative: 

14. An article of manufacture, comprising a hair rbmover 
for personal use, including a flexible carrier adapted to be 
rubbed over the hairy surface and having on its face an 
abrasive substance adapted to engage and break down the 
hair structure, said material being of a fineness and char¬ 
acter to interengage with the hair structure but in fiormal 
use incapable of scratching or impairing the skin, afid said 
flexible carrier being adapted to be held by the hand and 
conform under pressure of the latter to the hairy surface 
over which it is moved. I 

16. An article of manufacture, comprising a hair re¬ 
mover for personal use, including a flexible carrier adapted 
to be rubber over the hairy surface and having on its face 
an abrasive substance comprising ground volcanic fock of 
approximately 400 a. grade adapted to engage and break 
down the hair structure, said material being of a fineness 
and character to interengage with the hair structure; but in 
normal use incapable of scratching or impairing the skin, 
and said flexible carrier being adapted to be held by the 
hand and conform under pressure of the latter to the hairy 
surface over which it is moved. j 

18. The method of removing superfluous hair from the 
body, consisting in applying over the hairy surface $n ele¬ 
ment having a layer of abrasive material of a fineness and 
character to interengage with the hair structure but in nor¬ 
mal use incapable of scratching or impairing the skifi, and 
gently rubbing the same over the hairy surface uuder a 
pressure to effect the breaking down of the hair structure 
without marring the skin. 

22. The method of removing superfluous hair from the 
body, consisting in applying over and conforming to the 
hairy surface an element having a flexible layer of ground 
volcanic rock of approximately 400 a. grade of a fineness 
and character to interengage with the hair structure but in 
normal use incapable of scratching or impairing the skin, 
and gently rubbing the same over said hairy surface under 
a pressure to effect the breaking up of the hair structure 
without marring the skin. 

j 

The references relied on by the Examiner are: 

Crossley (Br.), 6,089, of 1886; 

Bligh, 646,065, Mar. 27, 1900. ! 
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This application discloses an article of manufacture in 
the nature of abrasive paper cut to convenient size and 
shape and with a strap across the back to facilitate conven¬ 
ient use thereof for the purpose of abrasively removing 
hair from portions of the body. The claims are directed to 
both the article and to a method of removing superfluous 
hair. The method consists in gently rubbing the same over 
the surface to be treated whereupon the abrasive breaks up 
the hairs by grinding and abrasive action and removes 
them without marring the skin. 

The Examiner relies upon the British patent to Crossley 
as the basic reference. Crossley discloses an abrasive 
polishing paper or cloth of which the abrasive may be 
pumice stone. This is taken to be the same material in¬ 
dicated by applicant’s volcanic rock. Obviously, if Cross- 
ley’s paper or cloth is to be used for polishing, the abra¬ 
sive must be very finely ground, apparently fully as fine as 
that specified by applicant, namely, 400 a. grade. It is the 
Examiner’s opinion that invention is not involved in using 
Crossley’s material to remove hair in view of the patent to 
Bligh. Bligh discloses a method of removing hair by the 
abrasive action of a rotating roller having abrasive ma¬ 
terial on its surface. Bligh describes the action as follows: 

“The abrading-surface of the roller is held in contact 
with the face of the user and the roller given a continuous 
rotary motion at a high rate of speed and the roller moved 
over the face as the beard is worn away, the device to be 
used on a perfectly-dry face, no soap or water being used.” 

We affirm this holding of the Examiner. 

Claims 18 to 22 are in terms of a method of removing 
hair by rubbing the abrasive material over the skin. It is 
our opinion that Bligh fully anticipates the conception of 
removing hair by movement of an abrasive material over 
the skin. Claims 18 and 19 appear to be directly antici¬ 
pated in terms by Bligh. The expression in the claims, 
“gently rubbing over the surface” is an indefinite matter 
of degree and seems broad enough in scope to read upon 
Bligh. Claims 20 and 21 require the abrasive to be of 
ground volcanic rock. We are unable to find any differ¬ 
ence as a method whether one well known abrasive, speci¬ 
fically is used in place of another. The action is identical, 
Claim 22 is limited to a particular grade of fineness of the 
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abrasive. This likewise does not change the conception of 
the method and is no more than a matter of choice in degree 
of fineness of the abrasive which is well known in the, abra¬ 
sive art and is believed no doubt true of Bligh’s abrasive 
since obviously coarse particles of abrasive would cut the 
skin. i 

i 

The decision of the Examiner is affirmed. 

M. J. MOORE, 

Assistant Commissioner, \ 

W. L. REDROW, 

Examiner-in-Chief , i 

W. L. THURBER, j 

Examiner-in-Chief , 

Board of Appeals. 

Feb. 13,1933. i 


[Stamp:] U. S. Patent Office, Board of Appeals, Mailed 

Mar. 27, 1933. 

9 ! 

Appeal No. 7414. 

i 

Paper No. 23. | 

TM. 

Decision. 

| 

In the United States Patent Office. 


Before the Board of Appeals. 

Ex Parte James 0. Davies. 

I 

Application for Patent filed December 23, 1929. Serial No. 
415,974. Superfluous Hair Remover. 

i 

Mr. William Janus and Messrs. Milans & Milans for ap¬ 
plicant. 

j 

Statement Concerning Petition for Reconsideration. j 

Applicant requests reconsideration particularly as to an / 
alleged difference in degree of flexibility of his carrier sheet 
for the abrasive or as to the structure as a whole as being 
a material and patentable difference over the British patent 
to Crossley. 
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We have carefully reviewed the disclosure of Crosslev as 
well as applicant’s disclosure but are unable to find that any 
particular degree of flexibility can be attributed to either 
and consequently that no distinction can be found between 
the two disclosures in this respect. Crossley refers to his 
product as being a polishing paper or cloth coated with what 
is obviously very fine grained polishing material. We can 
reach no other conclusion than that Crossley’s polishing 
cloth or paper would follow the irregular contour of various 
portions of the body as well as applicant’s material. 

We must accordingly hold that no reason is found for 
changing our decision or to warrant the insertion of the ad¬ 
ditional proposed claims. Claim 17, among those on appeal, 
includes this feature so that it is in the record in case fur¬ 
ther appeal is taken. The proposed additional claims 
merely contain a more extended statement of the function 
or result of the alleged greater flexibility feature. This 
does not change the merits of the claims or substantially the 
form thereof. We find no reason presented by the petition 
or the record for waiving the rule set forth in Ex Parte 
Moore 1913 C. D. 23. 

The petition is accordingly denied. 

M. J. MOORE, 

j Assistant Commissioner. 

W. L. REDEOW, 

Examiner-in-Chief, 

W. L. THUEBER, 
Examiner-in-Chief , 

Board of Appeals. 


March 27, 1933. 


(Here follows 5 photos, bolios 21-25.) 
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This invention relates to i novel method 

! 

of removing superfluous hair and ts a moans fox 

! 

practicing said method* 

The primary objeots of tbs invention are ts 
provide a novel method for removing superfluous hair 
without the use of chemicals or sharp instruments whereby 
the skin is not irritated and the growth of hair la 
not stimulated* 

i 

further objects of the invention are to 

provide simple and efficient means far removing superfluoua 

I 

hair by mechanical aotlon which does not irritate ox 

i 

otherwise affeot the shin and which is highly suoeessful 

i 

in removing hair and retarding growth of now hair* 

Other objects of the invention are to provide j 
a pad having its rubbing face provided with an abrasive 

i 

substance of predetermined fineness,which substance is j 
highly effective in breaking up the hair structure j 

without* however, affeotlng the shin* 

Additional objects of tha. invention are to 

! 

provide a sheet of flexible material of suitable slso 
and shape so that it can be readily manipulated and having 
one side provided with abrasive material of predetermine* 

* j 

fineness whereby said sheet can be rubbed over the shin 

i 

surface so that Said abrasive substance breaks up ths 
cells of the hair* the degree of fineness of such 

j 

abrasive substance being so determined that only the 
cells of tbs hair ara acted upon and the cells of tha 

i 

akin are not affected thereby* 



. — 
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In the draw lags 


Uigurs 1 is a top plan view of my improved 
hair remover* 

Tigure 2 is a bottom view thereof, 
figure 3 is an enlarged cross section. 




The invention consists in providing a section ; 
of sheet paterial of suitable else and shape and having 
one side provided with a coating of abrasive substance / 
and having the opposite side provided with means whereby / 


said section can be manipulated and rubbed over the 
skin from which it is desired to remove the hair. 

To insure efficient operation of the device. 


/ 


\ 

\ 


■ 

the abrasive substance must be of predetermined fineness 

V 

so that it will act upon the hair structure without 

f 
r 

affecting the skin. 

Beferring by numerals t o the acc ompanylng 
drawings. 10 indicates a thin oval shaped member or 
pad consisting of a flexible sheet 11 of suitable 
flexible material having, however, sufficient rigidity 
to form proper backing for a thin sheet 12 of sandpaper 
or emery cloth, preferably secured thereto by a suitable 
adhesive and having its exposed face provided with 

* 

abrasive substance 13. This abrasive substance or medium 
is preferably made from volcanic rock, ground to a 
predetermined degree of fineness so that the abrasive 
surface formed thereby is very effective in tearing down 
the hair structure without affooting the skin. 

; -s- 415S74 44 









By actual experiments, it has bean found that an 
abrasive substance formed of volcanic rock ground to 
400 a grado is the most suitable for this purpose as 
it is most efficient in removing the superfluous hair and 
i 8 not injurious to the skin 

Sheet 12 can be formed of paper, thir^ fiber, 

or cloth. In the instant case, this sheet is formed 

i 

of thin paper, in which form it can be obtained in 
the market. Sheet 11 can be made from paper, cloth, 

i 

leather, or other flexible material suitable fWr this 

purpose. In order to facilitate the manipulation of 

j 

the article, a strap 14 is arranged above sheet! 11 
transversely thereof and has its ends turned inwardly 
and secured by suitable adhesive between members 11 and 18. 
To remove the hair, the pad is placed on the 

skin with the abrasive surface thereagalnst and is then 

i 

rubbed over a small area, only gentle pressure being 
required. This rubbing action causes the abrkslve 
surface to act upon the cells of the hair so that the 
hair structure is broken up. as the abrasive substance 
is of considerable fineness it does not affect the skin 
or cause irritation thereof. After the hair hie been 
removed from the skin, the hair remover can be applied 
at short intervals to keep the akin free from new hair. 

My improved hair remover can be used Without 
danger of injury to the skin, and no particular j preparation 
or treatment of the skin is required, either before or 
after the use of my hair remover. The use of my hair 
remover not only does not Injure the skin but oia the 
contrary, due to the massaging action, stimulates it «d 
maintains it in a onooth and healthy condition. 




BEST COPY AVAILABLE 


from the original bound volume 








?h« *xticl« Is l»e*pansivo to aan-ojacture 
' ~ ^nd Is cf attractive appscrenco* 


415S7-4 


24 






# 2017 


j U. S. Pttteuc. Ortico, 


« JUN-422 « 


jJUN 6 1932 


DIVISION 43 


IN TEE UNITED STATES PATENT OFFICE 


98 UHUiKHHHHfit v 


James 0* Davies, 
SUPERFLUOUS HAIR RENOVER, 
Piled December 23, 1929, 
Serial No. 415,974. 
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SIR: 


In response to the Examiner *s letter of 


\y 


December 4, Z931, please amend the above-entitled application 


Jo 


as f ollows' 


J a ftf>r» 

PAGE 4,/line 5, add the following*. 


The volcanic rock used for this purpose is 


preferably trlmerlte. This Is a rare mineral consisting of 
the silica tea of beryllium, manganese and calcium. Ijt 

generally occurs in prismatic crystals of hexagonal f^rm. 

| 

It la intermediate in form between the manganese silicate 
(tephorite) and the beryllium silicate (phenaclte) and is 
also related to this in form. The angularity of the i enda 
of each crystal is suU tsntially the aamr-jts' the angularity 
of the scales of the heir. This peculiar structure of tno 


crystals permits the latter to engage the hair and brdak it 


down without affecting the cells of the skin. 
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United States Court of Appeals 
For the District of Columbia | 

j 

October Term, 1935. 


No. 6592. 


JAMES O. DAVIES, APPELLANT, 

vs . 

CONWAY P. COE, COMMISSIONER OP 

PATENTS. 


APPEAL. FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


BRIEF FOR JAMES 0. DAVIES, APPELLANT. ! 


James 0. Davies, applicant for letters patent, has 
appealed from the Supreme Court of the District 
of Columbia, which denied relief sought by Bill of 
Complaint against the Commissioner of Patents un¬ 
der the provisions of Revised Statutes, Section 4915. 
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The Rejections. 

In denying such relief, the Court expressed agree¬ 
ment with the conclusions reached by the tribunals 
of the Patent Office, and stated (T. R., p. 10): 

i4 I see no invention in using a flexible sheet 
coated with an abrasive (which is not new in 
the art) for the purpose of removing hair 
from the body.” 

This ruling had reference to the subject matter of 
the claims in dispute, some relating to an article of 
manufacture, namely, a hair remover for personal 
use; and others relating to a method of removing 
superfluous hair from the body. The former com¬ 
prise Claims 14, 15, 16, 17, 23 and 24, and the latter 
Claims 18, 19, 20, 21, 22 and 25. 

The Board of Appeals of the Patent Office refused 
the claims in view of the prior art comprising th^ 
Bligh patent No. 646,065 of March 27, 1900, and the 
Crossley patent (British) No. 6,089 of 1889 (see 
addition to record wherein copies of all prior art 
patents are contained). 

In the present proceeding, the Commissioner has 
urged additional illustrations from the prior art 
against Claims 23 to 25, inclusive, to wit: 


Crane . 

Okie . 

Lorenz. 

Seymour . 

Behr reissue 
Okie reissue 


81,986 

1,581,657 

1,602,365 

1,647,475 

17,580 

17,593 
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The Claims. 

•' Claim 14 of the claims on appeal reads as follows :| 
i.l ■ - . ■ ! 

14. An article of manufacture, comprising! 
a hair remover for personal use, including a 
flexible carrier adapted to be rubbed over the! 
,V hairy surface and having on its face an abra-| 
sive substance adapted to engage and breakj 
down the hair structure, said material being| 
of a fineness and character to interengage with! 
the hair structure but in normal use incapable 
of scratching or impairing the skin, and said; 
flexible carrier being adapted to be held byj 
the hand and conform under pressure of the j 
latter to the hairy surface over which it is j 
moved. 

i 

Claim 15 differs from Claim 14 in specifying the j 
abrasive substance as “comprising ground volcanic! 
rock.” 

Claim 16 differs from Claim 15, in specifying the! 
ground volcanic rock as being “of approximately! 
400 a.grade.” 

! 

Claim 17 reads as follows: 

17. An article of manufacture, comprising 
a hair remover for personal use, including j 
a flexible carrier provided with means for se- j 
curement to the hand to facilitate the rubbing j 
of the same over the hairy surface, said car- j 
rier having on its face an abrasive substance 
adapted to engage and break down the hair ! 
... structure, said material being of a fineness j 
and character to interengage with the hair | 
structure but in normal use incapable of 
... scratching or impairing the skin, and said 

: flexible carrier formed to underlie the hand ! 


i 
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and adapted under pressure of the fingers to 
conform to the contour of elevated and de¬ 
pressed portions of the hairy surface oper¬ 
ated on. 

Claim 18 reads as follows: 

18. The method of removing superfluous 
hair from the body, consisting in applying 
over the hairy surface an element having a 
lay^r of abrasive material of a fineness and 
character to interengage with the hair struc¬ 
ture but in normal use incapable of scratching 
or impairing the skin, and gently rubbing the 
same over the hairy surface under a pressure 
to effect the breaking down of the hair struc¬ 
ture without marring the skin. 

Claim 19 differs from Claim 18 in pointing to the 
“flexible’’ layer to facilitate its “applying over and 
conforming to the hairy surface.” 

Claim 20 differs from Claim 18 in specifying the 
layer “of ground volcanic rock”; and the same dis¬ 
tinction is made in Claim 21 as compared to Claim 19. 

Claim 22 differs from Claim 21 in limiting the 
volcanic rock to “approximately 400 a.grade.” 

Claim 24 reads as follows: 

24. An article of manufacture comprising 
a hair remover for personal use including a 
flexible carrier adapted to be manipulated to 
change its bodily shape under manipulation of 
the fingers of the user, said carrier having on 
its face an abrasive substance adapted to en¬ 
gage and break down the hair structure, said 
material being of a fineness and character to 
interengage with the hair structure but in 
normal use incapable of scratching or impair¬ 
ing the skin, the flexible character of the car¬ 
rier permitting ready bodily conformation 




thereof to the contour of elevated and de¬ 
pressed portions of the hairy surface operated; 
on under the manipulative pressure of the 
fingers on the carrier and contact of the latter 
with the surface being treated. 

Claim 23 differs from Claim 24 in the inclusion 
of the carrier 4 ‘provided with means for securing the 
same to the hand to facilitate the rubbing of the 
same over the hairy surface under pressure of thej 
fingers .’ 9 

Claim 25 reads as follows: 

25. The method of removing superfluous! 
hair from the body, consisting in applying; 
over the hairy surface a flexible element hav-i 
ing a layer of abrasive material of a fineness 
and character to interengage with the hair 
structure but in normal use incapable of 
scratching or impairing the skin, and gently! 
rubbing the same over the hairy surface under! 
a light pressure to effect the breaking down 
of the hair structure without marring the skin, 
changing the bodily contour of the element 
under manipulative pressure of the fingers to | 
cause the same to conform to the contour of 
elevated and depressed portions of the hairy 
surface operated on. 

Contentions. 

| 

It is the contention of appellant that there is noth-j 
ing in the prior art anticipating either the article or! 
method, nor any flexible sheet coated with an abra¬ 
sive intended or capable of use for the purpose of 
removing hair from the body, as claimed herein. 

The specific assignments of error appear on page I 
11 of the record. 
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The Invention. v " ** 

Appellant’s invention is the basis of a new indus¬ 
try, and it appears that most all of the usual factors^ 
indicative of invention, attend the history of the 
present invention and the commercial success 
thereof. 

It has become quite a universal practice for ladies 
to use depilatories or cosmetics, or as an alternative y 
the razor to remove superfluous hair from the face 
and arms or other portions of the bpdy. Many of 
the former are dangerous and have created harmful 
results both as repects the user and the manufae- 
turer, and a razor is not satisfactory because shaving 
of the hair is customarily while the skin is under 
tension. Thus, the cutting of the hair frequently 
takes place below the normal surface of the skin, or 
in the hair follicle, which at times creates soreness, 
opportunity for infection, and increase in the growth 
and strength of the hair. 

Appellant in his specification, also included in the 
(exhibits) addition to the present record, states that 
the invention relates to a novel method of removing 
superfluous hair, and to a means for practicing said 
method. The primary object is the method of effect¬ 
ing such removal without the use of chemicals or 
sharp instruments, whereby the skin is not irritated 
and the growth is not stimulated. The object is ac¬ 
complished through the instrumentality of a device 
having its rubbing surface provided with an abra¬ 
sive substance of predetermined fineness, and of a 
character to be “highly effective in breaking down 
the hair structure without, however, affecting the 
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skin” in other words, to act only on the cells of the| 
hair and not on the skin. ! 

r.The invention includes the provision of an article 1 
comprising 

“a section of sheet material of suitable size! 
; • ’ and shape and having one side provided with! 

a coating of abrasive substance and having ! 
the opposite side provided with means where- j 
by said section can be manipulated and rubbed j 
over the skin from which it is desired to re- i 
move the hair. ’ ’ 

* \ f % 

. The abrasive substance or medium is preferably! 
made from volcanic rock ground to a predetermined j 
degree of fineness— 

v : “so that the abrasive surface formed thereby 

' is very effective in tearing down the hair j 

structure without affecting the skin.” 

. When it is recalled that the structural character¬ 
istics of the hair of the human body include a cellular ! 
core or filler enclosed within a tubular casing com- j 
posed of relatively fiat exterior cells having rough j 
projecting edge portions resembling somewhat the ! 
general idea of the bark of a tree, it will be readily j 
understood that the “breaking up of the hair,” or j 
“tearing down” of the same by the minute particles | 
of the fine volcanic rock, contemplates the initial ; 
engagement and breaking down of the casing of the j 
hair, and then the removal of the interior structure j 
thereof, because of the interengagement of the edges 
pi the abraiding material with the edges of the cas- | 
ing of the hair. 

\ The specification further states: 

i; “To remove the hair, the pad is placed on j 
the skin with the abrasive surface there- 
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against and is then rubbed over a.small area, 
only gentle pressure being required. This 
rubbing action causes the abrasive surface to 
act upon the cells of the hair so that the hair 
structure is broken up. As the abrasive sub¬ 
stance is of considerable fineness it does not 
affect the skin or cause irritation thereof. 
After the hair has been removed from the 
skill, the hair remover can be applied at short 

intervals to keep the skin free from new hair.” 

* * * * # * ® 

“no particular preparation or treatment of 
the skin is required, either before or after the 
use of my hair remover. The use of my hair 
remover not only does not injure the skin, but 
on the contrary, due to the massaging action, 
stimulates it and maintains it in a smooth and 
healthy condition . 9 9 

The prior art cited suggests nothing of the kind. 

The Prior Art Citations—Crossley and 

the Like. 

The patent apparently primarily relied on by the 
Patent Office, as the basic reference, is the English 
citation, Crossley No. 6,089 of 1886. This disclosure 
does not even embody “prophetical suggestions” 
that the article covered thereby was ever dreamed 
of as capable of use for applicant’s purposes. We 
have in mind that this Court has held In re Ek, 19 
Fed. (2d) 677— 

,“We think, therefore, that this foreign pat¬ 
ent should not be used as an anticipation of 
the invention in issue, in view of the well-es¬ 
tablished rule announced in Carson vs. Ameri¬ 
can Smelting & Refining Co. (C. C. A.) 4F 


9 


i 

i 

i 


i 

i 

| 

i 

(2d) 463, 465, as follows: ‘A foreign patent 
is to be measured as anticipatory, not by what 
might have been made out of it, but by what id 
clearly and definitely expressed in it. An! 
American patent is not anticipated by a priori 
foreign patent, unless the latter exhibits the; 
invention in such full, clear, and exact terms 
as to enable any person skilled in the art to 
practice it without the necessity of making ex¬ 
periments.’ ” ! 

and even where some suggested analogous use—as is 
often the case—is intimated in a foreign patent, the 
same is refused as an anticipation in the absence of j 
a clear and definite disclosure. See General Electric! 

i 

Co. vs. Hoskins Manufacturing Co., 224 Fed., at page 
468, quoting from Westinghouse Air Brake Co. vs. 
Great Northern Railway Co., 88 Fed. 258— 

i 

‘ ‘ The prophetical suggestions in English pat-1 
ents of what can be done, when no one has j 
ever tested, by actual and hard experience and 
under the stress of competition, the truth of! 
these suggestions, or the practical difficulties 
in the way of their accomplishment, or even I 
whether the suggestions are feasible, do not 
carry conviction of the truth of these frequent j 
and vague statements.” 

This Crossley disclosure is simply one of the vari- I 
ous prior art citations appearing herein to illustrate 
the art of sand papering or polishing materials—at j 
least this is what we understand the position of the 
Patent Office to be. j 

The other cited patents, of the Crossley type, need i 
not be specifically discussed. They simply constitute j 
additional examples from the art commonly known , 
as sand-papering. 





M 

The date of the Crossley patent, to wit, 1886, ik 
alone significant, when we have in mind the long pr& 


vailing need for applicant’s improvement in the im¬ 
mediate art with which he is dealing, and the appar¬ 
ent fact that no one since that early period has drawn 
any information from Crossley’s disclosure suggest¬ 
ing the utilization of his product for applicant’s pur¬ 
poses. In re Sheldon, 31 App. D. C. 201, 1908 C. D. 


467. 


Crossley states that his invention relates to im¬ 
provements in emery and glass cloth and paper and 
polishing paper and cloth, his object being to provide 
a double faced emery and glass cloth and paper, or a 
single or double faced polishing paper and cloth 
coated with substances such as bath-brick, pumice- 
stone, corpus or putty-powder. He makes no sug^- 

t 

gestion that he discovered that any of these materials 

, » 

would be suitable for breaking down hair and remov¬ 
ing the same from the human body without harming 
the skin, etc. 

The General Electric Co. vs. Hoskins Manufactur¬ 
ing Co., referred to, is pertinent to the last stated 
fact, because therein the Circuit Court of Appeals, 
Seventh Circuit, affirmed the lower court in sustain¬ 
ing a patent directed to an improved electrical re¬ 
sistance material over a patent generally disclosing 
the material for other purposes, the Court holding 
at page 471: 


“It was an inventive act on Marsh’s part to 
extricate this most valuable material from the 
vague generalities and speculative statements 
of Placet, and place it among the instrumen¬ 
talities of science as an electrical resistance 
element.” 


The point in this cited case was that the immediate 
invention under consideration was not predicated 034 
tl*e fact that the inventor was the first to make the| 
alloy itself but was the first to discover that such 
alloy possessed certain properties adapting it for a! 
new field of usefulness, productive of extraordinary 
and unexpected results. 

; The foregoing theory certainly applies against ali 
citations from the sand paper art when compared to; 
applicant’s device and the results thereof in the hair| 
removing art. 

1 

The Bligh Patent. | 

The shaving device of the Bligh Patent, No. 
646,065, has also been cited on the theory that there! 
would be no invention in using Crossley’s materialj 
to remove hair in view of the patent to Bligh. But! 
it is contended that this Bligh patent simply por-j 
trays an absurd or impractical idea not at all respon-i 
sive to the claims of appellant. We submit that the! 
patent is simply one of those curios at times cropping; 
out of the mass of issued patents, and that it pos-i 
sesses no practical utility at all. 

The present appellant shows that his device would! 
not act as a substitute for the ordinary razor (T. E.,| 

p. 16): | 

1 i My devices are used particularly by women! 
ranging from the age of, say, their teens to 1 
the 90s, and are used by many young men who! 
have never practiced the art of shaving; in! 
many cases where the folks do not permit 
them to use a razor until they arrive at a! 
certain age. My device would not operate as j 




12 


a razor, because after shaving the hair be^ 
comes so stiff and more like bristle. The 
structure of the hair of the head is the same 
as the face, but constant shaving and cutting 
beneath the skin causes Nature to produce a 
stronger follicle and broader hair, and it be¬ 
comes more like bristle. A man who would 
try to use this for shaving would be out of 
luck. He would have Xo use it over a period 
of two or three days, and his beard would 
grow as fast as he could take it off because it 
is too stiff for the device to hit.” 

Bligh forms an elongated roller of wood on the 
surface of which is formed, or attached, an emery 
surface, said roller being provided with a central 
groove c over which passes a driving belt receiving 
power from a driving wheel, such as the driving 
wheel C of a sewing machine operated by electrical, 
foot or other power. In use, so the patentee teaches, 
the abraiding surface of the roller is to be held in 
contact with the face and given a continuous rotary 
movement at a high rate of speed, said face being 
perfectly dry. 

Now, it should need no argument to show that the 
instant an abraiding surface is held in contact with 
the skin and rotated at a high rate of speed, the 
result will be blistering or marring of the skin. 

Again, the rigid roller construction of the body 
of the Bligh device is a very different proposition 
from applicant’s flexible device held on the fingers 
and readily manipulated under light pressure to con¬ 
form to hollows and raised portions of the member 
from which the hair is to be removed, such as adja¬ 
cent to the nose or ears of the face, under the arms, 
over the legs, etc. If the Bligh device was attempted 
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to be used in any sucli fashion, it would be necessary^ 
in order to reach the depressed or hollow formations 
of the surface of the skin, for the operator of the 
machine to press the rigid roller down onto the rela* 
tively elevated portions of the skin. The result woul4 
seem to be clear—there would be the instant burning 
or blistering of the skin under the heat generated byj 
frictional contact and speed of rotation. The cita4 
tion really deserves but little consideration herein: 

Applicant’s method is distinguished by the gentle 
rubbing or wiping of his flexible sheet under a light 
pressure or “a pressure to effect the breaking down 
of the hair structure without marring the skin,” and 
his article is differentiated both by characteristic 
structure and function, as definitely recited in thei 
respective series of claims. 

♦ 

The Law—Applied to Instant Case. 

i 

The case of Lakewood Engineering Co. vs. Walker! 
et al.y 23 Fed. (2d) 623, is ample authority for the! 
disposing of the instant case favorably to appellantJ 
Substantially the entire decision is relevant, and sup-! 
ports the proposition that appellant has made an 
invention deserving of patent protection. We, there-1 
fore, respectfully invite a reading of the full opinion, j 
In the footnote accompanying the decision, the Court! 
of Appeals for the Sixth Circuit, always impressive! 
in patent matters, stated— 

i 

‘‘Many a claim to a device or an article has! 
been sustained, because its reference to its! 
purpose or use was thought enough to dis- i 
languish it patentably from earlier devices,! 
which would be covered by its otherwise too j 
broad words of structural description * * * ” 
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rn The claims involved in that case called for a new 
article of manufacture comprising a road surfacing 
device comprising a flat pliable strip having means: 
&t the ends thereof (handle bars) so that the strip 
might be manipulated upon the surface of the roa<L 
It had been old to use a rigid board or bar for the 
purpose (which might be likened to any such rigid 
device as Bligh’s roller), and the gist of the inven¬ 
tion was in selecting and utilizing an old material for 
the new use 4 ‘coupled with the (thereupon) rather 
obvious mechanical changes which were necessary to 
make practical the application of the thought”—the 
handles. The old material was a flexible and pliable 
belting (which may here be likened to old examples 
of sand paper), the Court referring to the fact that— 

“it is familiar knowledge that used threshing 
machine belts or similar power belts were 
commonly lying about, and it follows that all 
Walker did was to take one of these existing 
belts, attach handles, and use it for the new 
purpose. From this aspect of double use, the 
question of invention becomes a close one. Of 
course, there is no inventive conception in 
merely attaching a handle to make the belt 
more controllable, after the thought of using 
the belt for this purpose was developed; but 
it may be said that the handles, like the scale 
marking in Dunn vs. Standard (C. C. A. 6), 
204 F, 617, 623, indicate and characterize the 
novelty of the use and so join in creating a 
patentable combination. It is apparent now 
that these old belts would have been useful, 
not only for floating concrete pavements, but 
for smoothing up soft ground or many similar 
purposes. This useful means had been at 
hand all the years, but no one had ever 
thought of using it; * * 
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Other citations were strips for shining shoes, fo^ 
rubbing fillers into the pores of wooden spokes, rub* 
bing the flesh, and for cleaning horses’ legs. f 

' They were all held not to furnish a suggestion of 
either the means or the result accomplished by th0 
patentee and the patent was sustained. 

As indicated in the foregoing decision, it is of very 
little consequence, after the conception of the new 
and useful device adapted to perform neiv or im\ 
proved results , that changes from known devices of 
the prior art remotely related to the invention in 
issue, are extremely slight, or in fact whether thd 
making of the changes are obvious or in themselve^ 
inventive. \ 

So, here, the provision of the strap or handle enj 
abling ready holding and manipulation of appli4 
cant’s device under pressure of the fingers and con-* 
sequent conformation to the surface being treated^ 
or the shaping, or size, or the making or treating 
of the abraiding material so as to eliminate loose 
particles (prevalent in known sand papers) so that 
particles could not enter the hair follicle and create 
sores, or the rendering of the device flexible as com¬ 
pared to Bligh’s rigid roller, would all seem to; 
be of minor consequence in the determination of 
invention. j 

The fundamental and marked conception here, was! 
appellant’s discovery that his flexible abrasive device! 

i 

could be used in the fashion defined by the method! 
claims, and to functionally perform as in the article 
claims, to break down hair structure and remove 
the same from the sinuous or undulatory surface of 
the skin without injury to the latter, thereby taking 
its place as a decidedly improved step in the imme-! 
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diate art to overcome the common practices of re¬ 
moving hair by chemicals, or the like, or a razor. 

The case of In re Hawkes et al., 70 Fed. (2) 901, 
21 C. C. P. A. 1116, is pertinent. There, the inven¬ 
tion was a linoleum of conventional type with a bur- 

% 

lap backing, coated on the back with cementing ma¬ 
terial. It was urged that heel pads, repair patches, 
and roofing materials were anticipations, but the 
Court held that the heel pads and patches were not 
in an analogous art, and with reference to roofing 
stated: 

“It is quite doubtful whether the inventors 
here, working in the floor-covering art. would, 
under any circumstances, have their atten¬ 
tion called or directed to products used in the 
art of the maker of roofs.” 

Note also the well-known “Motometer” case— 
Pyrene Manufacturing Co. vs. Boyce, 292 Fed. p. 484, 
which involved the introduction of a thermometer or 
temperature—responsive element in a new position, 
that is, in the air space above the water in the rad¬ 
iator of an automobile. There, as in this case, the 
inventor at the outset was subjected to laughter or 
ridicule, and it was only after a course of education 
that the merits of the discovery were appreciated, 
thus emphasizing the proposition that the creation 
of the invention was not an obvious or expected ac¬ 
complishment. 

The testimony in the present case on appeal shows 
•that the trade originally ridiculed the invention by 
the suggestion that the applicant was merely “try¬ 
ing to sand paper hair off,” which would mean that 
you would “take the skin off with it” (T. R., p. 17), 
but whereas the applicant started out with $3,000.00 
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and a credit of $2,500.00, he spent in 1933-4r^ 
$70,000 in advertising (T. R., p. 18). The industry 
he has built up enables the employment at his plant 
in St. Louis, Mo., of an average of thirty (30) people^ 
•and the devices are going all over the world, the sales 
throughout the land being approximately three^ 
fourths of a million (T. R., p. 20). 

: Relatively, the situation is, as stated, similar to 
that related in the Motometer decision. We quote! 
from the decision— 

I 

,j 

“We are satisfied that the claims of the pat-: 
ent are not limited merely to a ‘temperature 
responsive element/ or, in other words to a 
thermometer, placed indifferently in a cooling 
system, but that they embody the novel idea of 
a thermometer positioned in a new place, 
where, by reason of the characteristics of the 
place, the thermometer, even if functioning in 
an old way, is caused to do a new thing. In 
this functioning of the thermometer, where! 
speed in the rise of temperature and its con-1 
sequent danger signal are the things sought: 
and obtained, utility is obvious. To this con¬ 
clusion we have been led by the device itself, 
without the aid of its commercial history. This 
history is interesting, however, for it shows! 
that when the device appeared in the art it! 
was regarded as so thoroughly useless that 
it provoked mirth among automobile engi-j 
neers. But later it was accepted by the public 
to the extent of three and one-half million in- j 
struments of a retail sales value of over! 
$20,000,000, and was adopted by manufae-1 
turers for regular equipment on one hundred 

and seventv makes of automobiles and 
» 

trucks.” 
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•: Reference is also made to the case of In re East¬ 
man A. Burrows, 17 C. C. P. A. 1254, relating to a 
refrigerating display stand involving a frozen sur¬ 
face, the cited reference being a German patent for 
indoor skating rinks. We quote— 

“It is argued by the Solicitor for the Patent 
Office that appeilant was entitled to no more 
than he obtained by the claims which were al- 
lowed in the Patent Office, which claims cov¬ 
ered features of appellant’s structure not dis- : 
closed in the references, and that the substi¬ 
tution of the method of refrigerating the skat¬ 
ing-rink floor for the method of providing a 
display shelf did not constitute invention but 
was merely a substitution which mechanical 
skill, alone, would suggest. 

“The record discloses that the idea occurred 
to no one but the applicant, and we can not 
agree that the substitution of a process con¬ 
nected with a floor used in a skating rink for 
that of a refrigerating counter for food did 
not constitute inventive genius. Certainly, 
there is considerable doubt on this question. 
This doubt should have been resolved in favor 
of the applic ant. ’ 9 

This honorable Court has always held that serious 
doubts should be waived in favor of the applicant 
for patent. 1 In re Schrubstadter, 26 App. D. C. 331, 
1906 C. D. 541, and In re Thompson, 26 App. D. C. 
419, 1906 C. D. 585. 

See also Wagner Typewriting Co. vs. Wyckoff, 
Seamans and Benedict, 151 Fed. 585— 

“In construing improvement claims of a pat¬ 
ent, consideration should be given to the char- 


i9 


r 




v 


• •» 


v * : . ... : • • • • i 

acter of the improvements introduced by th^ 
patentee and the change in the art attributable 
to them. When they result in converting im ? 
perfection into completeness and produce thq 
first practical and commercially successful ma¬ 
chine, however simple the change appears, the 
inventor is entitled to liberal treatment by the 
Courts .’ 9 \ 


In Bredin et al. vs. Solmson, 132 Fed. 161, affirmed 
on appeal, a sheet metal door-rail was refused as an 
anticipation for a sheet metal weatherstrip, the 
Court holding— 


“The use is so different, and the purpose so 
different, and the construction of metal track 
so rigid, and the rib so broad and inelastic, 
that I cannot see that one would suggest the 
other, and in point of fact it would appear 
that it never did.” 

i 

This honorable Court In re Weiss, 21 App. D. C.l 
214, 1903 C. D. 547, refused to accept a sign as an 
anticipation for a finger ring, reversing the Patent! 
Office and allowing the seven claims appealed in the! 
case, on the ground that— 


“The Webster patent is not in an analogous 
or correlated art; and we do not see that it! 
would naturally have suggested the device of 
the appellant.” 

j 

We also recall the tubular umbrella stick case, j 
Rose vs. Hirsh, 77 Fed. 469, where the patent in¬ 
volved was attempted to be anticipated by reference | 
to old types of tubing, the Court holding— 

i 

“Granting, however, that such tubes were j 
previously made, the fact does not seem im- 1 
possible, they did not constitute umbrella | 
sticks or suggest adaptability to such use.” 




i 
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See Kuehmsted vs. Farbenfabriken of Elberfield 
Co., 179 Fed., at page 701, which has a bearing on 
the applicant’s testimony with reference to any sand 
paper that might be picked up in the art and wherein 
little particles would be turned loose and find their 
way into the pores of the skin (T. R. p. 22). 

In the foregoing case, as in the instance of this 
case on appeal, the invention was the production of 
a new article of manufacture. Quoting from the 
decision— 

4 ‘Hoffmann has produced a medicine indispu¬ 
tably beneficial to mankind—something new 
in a useful art, such as our patent policy was 
intended to promote. Kraut and his contem¬ 
poraries, on the other hand, had produced 
only, at best, a chemical compound in an im¬ 
pure state. And it makes no difference, so 
far as patentability is concerned, that the 
medicine thus produced is lifted out of a mass 
that contained, chemically, the compound; for, 
though the difference between Hoffmann and 
Kraut be one of purification only—strictly 
marking the line, however, where the one is 
therapeutically available and the others were 
therapeutically unavailable — patentability 
would follow.” 

See also George Frost Co. et al. vs. Cohn et al., 
112 Fed., p. 1009, affirmed 119 Fed. 505, involving 
the substitution for the metal button of a hose sup¬ 
porter of one having a rubber shank. The patent 
was sustained, notwithstanding the contention that 
what the patentee had done was a perfectly obvious 

thing to do and that 
# 

“Everyone who wore galoshes, or rode a bi¬ 
cycle, or placed a band around his papers, or 


s. 
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«• played golf or tennis knew the properties oi^ 
rubber. There was not an intelligent me-j 
chanic who did not know that rubber is morb 
resilient and clinging and less likely to cut 
woven fabrics than steel or iron.” 

The answer to the attack of lack of invention wad 

• • I 

“no one did it before.” 

Westmoreland Specialty Co. et at. vs. Hogan, 167 
Fed. 327, is another case frequently cited. There the 
invention resided in providing a salt or pepped 
shaker with a cap made of celluloid as compared to 
the old art of metal caps. 

The History of the Invention. 

, Just as in the instance of the Lakewood Engineer¬ 
ing Co. vs. Walker case, where the Court com¬ 
mented— 

“the very flexibility of the belt, which has 
turned out to be the best characteristic in the 
new use, might well have seemed to forbid thatj 
use. ’ ’ 

the same thought, relative to sandpapering, seems 
to have been initiallv entertained bv those in the 

9* W | 

commercial field to whom appellant’s device was first! 
presented. 

We have already referred to the experience of 
appellant when he tried to interest buyers at dif-i 
ferent stores (T. R. p. 17) and who laughed at him.! 
They were skeptical of the results claimed. 

He thereupon persuaded buyers to distribute some 
of the devices to employees to try them out at home, 
under appropriate directions, with the result that it 
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Was ascertained that the device would remove the 

% 

hair and do a good job. Reference has also been 
made to how the business has grown. 

Appellant selected the best and highest grade 
means of advertising in connection with which it was 
necessary to convince the advertising departments 
of the merits of the device before the advertising 
would be accepted (T. R. p. 18). 

Results from advertising being a slow process, 
appellant then pursued the method of physical dem¬ 
onstrations in important cities, utilizing trained and 
educated girls, such demonstrators being placed in 
some of the largest stores of the United States. 
Good and profitable business ensued. This practice 
of demonstration was followed in probably every 

A 

large city in the United States. 

Through the demonstrators the public was edu¬ 
cated much faster in the matter of the use and satis¬ 
factory results of the device (T. R. p. 19), the atti¬ 
tude of the trade being at present ‘ 4 very good,” sales 
increasing all the time. 

A good example of the experience of appellant 
again emphasizing the fact that invention was in¬ 
volved in what he did, is the instance of Sears, Roe¬ 
buck & Co. (T. R. p. 19), who were very particular 
about handling the article because of prior experi¬ 
ences with hair removers along the line of cosmetics 
or depilatories, and the fact that there had been suits 
fought thereagainst by the American Medical Asso¬ 
ciation. The chemical department of Sears, Roebuck 
& Co., which examines every such item that they put 
out on the market, originally ‘‘turned down” the 
article, but (T. R. p. 19) 

“after I went up there and spent some time I 
had the analyst work on this and pick a cer- 
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v tain number of girls in his employ and let me 
. * talk to the girls. I talked to the girls, and ai 

the end of three days the girls all came back 
and 100 per cent were for this item of ren' 
moving hair. 

, . i 

‘‘They put it through the chemical test to se^ 
that there would be no harm done to anybody! 
when used according to directions, and I se¬ 
cured their business, which has grown to a 
pretty large volume.” 

Again (T. R. p. 20), with reference to still others 
leading houses of merchandise— 

“The question came up about advertising. Ij 
wanted to run ads with the regular weekly! 
sales. I was turned down. They said they ! 
would not advertise anything for hair remov-; 
ing because they had trouble in the past, and j 
after arguing the point with them they finally 
agreed to the advertising and it is the only; 
hair remover they have ever advertised fol- j 
lowing their troubles with common depila¬ 
tories.’’ 

The device is now sold in substantially every na- j 
tion of the globe, even to places around the Holy | 
Land, and an instance is related where sales have ! 
reached as much as 50 gross per month. 

Great, and less important chemical, drug and 
mail order houses, and leading instances in Wash- I 
ington, D. C. (Woodward & Lothrop, Peoples Drug j 
Stores, Liggetts, Garfinckel & Co., Lansburgh & ! 
Bro.) and others, are mentioned as dealers to whom 
appellant sells his goods. 

Imitations have sprung up, also infringement by i 
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at least one who could not acquire an interest in the 
invention—always regarded as a compliment to in¬ 
vention, it having been often said that imitation is the 
since rest form of flattery. Finally the appellant tells 

us (T. R. p. 22)— 

• . 

“I have never had any complaint as to the 
skin becoming impaired by reason of any loose 
particles in the use of my device. It is my 
opinion that such complaints would exist with 
reference to any sandpaper you might pick up 
in the art.” 

Conclusion. 

It is the contention here that appellant made an 
important discovery and invented a new and useful 
device. He added substantially to the sum of human 
knowledge, and as a result thereof has been enabled 
to build up an industry where none existed before. 

As this honorable Court said In re Sheldon, 
supra — 

4 ‘It is much easier to follow than to lead and 
it is easier to accept a result than bring it 
about.” 

Substantially all of the Courts have warned 
against the acceptance of the usual cry of “no inven¬ 
tion” where after the passage of years in a given 
art, and wherein improved conditions are important, 
one finally comes forth with a cure for past difficul¬ 
ties. We are often reminded that the very simplicity 
of the final step to success, in the face of extensive 
prior art, immediate or remote, frequently marks 
invention over what might seem to be obvious to the 
looker-on after the fact. 
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The appellant has received protection for his in¬ 
vention in Great Britain, France and Germany, bnlt 
has been allowed no claim, as yet, in this his own 
country. j 

It is submitted that the appellant is entitled to a 
reversal of the decree below, and that the Commis¬ 
sioner of Patents should be authorized to issue a 
patent containing the claims as sought by the Bill 
of Complaint herein. 

Respectfully submitted, 

i 

| 

Joseph H. Milahs, j 
Attorney for Appellant, Davies . 

Needham C. Turnage, 

Of Counsel . 

I 

Washington, D. C., j 

January 31,1936. 
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In the United States Court of Appeals 
for the District of Columbia 

October Term, 1935 
■ 

No. 6592 j 

James O. Davies, appellant 

v. \ 

Conway P. Coe, Commissioner of Patents, j 

appellee 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA ! 


BRIEF FOR THE COMMISSIONER OF PATENTS 

This is an appeal by the plaintiff below from the 
decree of the Supreme Court of the District of 
Columbia dismissing the bill of complaint. 

By that bill it was sought to have the Commis¬ 
sioner of Patents authorized to issue a patent jto 
the plaintiff, James O. Davies, for a superfluous 
hair remover. 

The claims in issue are claims 14 to 22, inclusive. 
Of these, claims 14 to 17 are for the article apd 
claims 18 to 22 are for the process. Claims 14 and 
18 are sufficiently illustrative. 

14. An article of manufacture, comprising 
a hair remover for personal use, including a 

46667—36 (1) 
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flexible carrier adapted to be rubbed over the 
hairy surface and having on its face an abra¬ 
sive substance adapted to engage and break 
down the hair structure, said material being 
of a fineness and character to interene-asre 

Cj O 

with the hair structure but in normal use in¬ 
capable of scratching or impairing the skin, 
and said flexible carrier being adapted to be 
held by the hand and conform under pres¬ 
sure of the latter to the hairy surface over 
which it is moved. 

18. The method of removing superfluous 
hair from the body, consisting in applying 
over the hairy surface an element having a 
layer of abrasive material of a fineness and 
character to interengage with the hair struc¬ 
ture but in normal use incapable of scratch¬ 
ing or impairing the skin, and gently rub¬ 
bing the same over the hairy surface under a 
pressure to effect the breaking down of the 
hair structure without marring the skin. 

The application discloses an article of manufac¬ 
ture in the nature of abrasive paper cut to con¬ 
venient size and shape and with a strap across the 
back to facilitate convenient use thereof for the 
purpose of abrasively removing hair from por¬ 
tions of the body. The claims are directed to both 
the article and to a method of removing super¬ 
fluous hair. The method consists in gently rub¬ 
bing the same over the surface to be treated where¬ 
upon the abrasive breaks up the hairs by grinding 
and abrasive action and removes them without 
marring the skin. 
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Of the references cited the patent to Bligh, 
646065, shows a device for removing hair from! the 
face by the use of sandpaper. 

The patent to Crossley, 6089, of 1886, was c|ited 
to show that it was not new to use a volcanic sub¬ 
stance as an abrasive for a piece of sandpaper. 
That patent states that pumice stone is one of the 
substances which may be used as an abrasive. ! 

The other patents of record were cited to s|iow 
that it was old to make sandpaper, using an abra¬ 
sive of various degrees of fineness placed upon a 
flexible backing. 

The position of the Patent Office was that it 1 be¬ 
ing old, as above stated, to use an abrasive to re¬ 
move hair, there was no invention in using a slieet 
of sandpaper, which w T as not only abrasive jbut 
flexible, and in which the material used as |the 

abradant was verv fine. 

* 

It is so well known that this Court can take 
judicial notice of the fact that abrasives are Used 
of all degrees of fineness down to a degree of fine¬ 
ness which would hardly be perceptible when the 
abrasive is rubbed between the fingers. j 

It is fundamental that mere novelty will not sup¬ 
port a patent but there must be in addition thereto 
invention, that is, the bringing about of the thing 
on which a patent is sought must have required 
the exercise of invention. 

It is submitted that it cannot be invention to do 
that which the art taught nor is it invention i to 
slightly modify the materials used in a prior &rt 
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device by adopting other perfectly well known ma¬ 
terials in lieu of the specific material shown in 
the prior art. 

It is submitted that that is what was done in this 
case. The Bligh patent clearly shows a device in 
which an abrasive material is used to remove hair 
from the face. There is nothing in that patent to 
state that it was contemplated to use a coarse sand¬ 
paper. The patent states that a strip of emery 
paper or cloth of suitable size may be secured 
around the roller, and further states that the 
abrading surface of the roller is held in contact 
with the face. 

Since, as above stated, sandpaper of all degrees 
of fineness are well known, it is submitted that 
there could be no invention in using an abrasive of 
the required degree of fineness to accomplish the 
patentee’s purpose in the Bligh device. 

Nor, it is submitted, was there any invention in¬ 
volved in using a flexible piece of sandpaper, in the 
manner specified in this application, rather than 
wrapped around a roller. The common way of 
using sandpaper is to hold it in the hand and move 
it over and across the material which it is desired 
to smooth. Appellant has merely cut a piece of 
sandpaper into a convenient size and attached a 
strap thereto under which the fingers can be placed 
so as to more conveniently hold it while moving it 
across the surface of the body. 

The Court below, in a memorandum opinion, 
said that no invention was seen “in using a flexible 
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sheet coated with an abrasive (which is not pew 
in the art) for the purpose of removing hair fhom 
the body.” It is submitted that that conclusion 
was correct. 

A good deal has been said in appellant’s brief as 
to the difficulty which appellant had in persuad¬ 
ing people that his article would actually rembve 
hair without abrading the skin and also as to Jiis 
success in the sale of the article. 

It is well settled, however, that while commercial 
use and acceptance by the trade may be persuasive 
in a doubtful case, it is only where there is a doubt 
that these factors can be given any weight. As one 
of the courts has said, commercial use cannot bbth 
create a doubt and resolve it in favor of a patentee 
whose patent is in suit. 

The latest expression of opinion by the Supreme 
Court of the United States as to the weight to be 
given commercial use is found in Paramount Pitb- 
lix Corporation v. American Tri-Ergon Corpora¬ 
tion, 294 U. S. 464, 452 0. G. 701. I 

In conclusion, it is submitted that the bill of 
complaint was properly dismissed and that tbe 
decree of the Supreme Court of the District of 
'Columbia should be affirmed. j 

R. F. Whitehead, 

Solicitor for the Patent Office , I 

Attorney for Appellee .j 

February 5,1936. 
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